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Human rights protection in the European Union:
Is the European Ombudsman lagging behind?
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Abstract. The vague legal framework and the lack of legal definition of maladmin-
istration gives the European Ombudsman an opportunity to choose when to intervene.
According to the statistics only 0.00000425% of the total population of the European
Union approached the European Ombudsman in 2017. This means that either the Eu-
ropean citizens are not very clear about the concept of maladministration or that they
need support which goes largely beyond the current limited mandate of the European
Ombudsman. The greater part of human rights regulated by the Charter of Fundamen-
tal Rights of the European Union still remains out of the mandate of the European Om-
budsman. In addition, the Paris Principles for the Work of Human Rights Institutions
of the United Nations emphasize the need to bring the powers of the ombudsman insti-
tutions in compliance with the contemporary developments of human rights protection
standards. In view of this the European Ombudsman is still lagging behind.
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Introduction

The development of the international law in the 20th century is marked
by the increased importance of human rights. The challenges to their protec-
tion influence the status of all human rights institutions and require a broader
perspective in their work. The expectations of citizens overwhelm the concept
of the ombudsman only as a mechanism through which control is exercised
over the work of the public administration. The ombudsman is seen as a body
which genuinely protects all types of human rights, infringed by both the public
and the private sector. This concept is introduced in the Principles Relating to
the Status of National Institutions (Paris Principles) which bring new standards
for national human rights institutions and broaden their mandate to cover all
possible infringements of fundamental rights. Currently there are national om-
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budsmen with general competence and many variations of specialized ombuds-
men such as the ones working in the field of children’s rights, prisoners’ rights,
consumers’ rights and even rights violated by banks and bailiffs.

The ombudsman established within the European Union (EU) is a rela-
tively new body with distinctive character which is tightly linked to the concept
of the European citizenship. The European Ombudsman (EO) is considered to
be a fast, flexible and efficient non-judicial remedy of complaints for maladmin-
istration (Diamandouros 2008, 6). On the positive side, it could be said that the
work of the EO has brought more transparency and predictability to the work
of the EU institutions as well as better access to information. On the other hand,
the EU citizenship is getting more tightly linked to the concept of human rights
protection and this link is not adequately reflected in the status of the EO.

Some describe the EO as an institution whose role is to give voice to citi-
zens in the EU (Lihr 2015, 145). However, its experience of more than 20 years,
despite of the positive impact, reveals a number of limitations which might de-
crease the efficiency of an institution whose origin is to serve as an additional
guarantee for protection of the rights of the citizens within the EU. These re-
flections give rise to the question: is the EO a genuine human right defending
institution or is it simply a specific suz generis mechanism designed exclusively to
fight maladministration in EU institutions. The current status of the EO gives
more credit to the second option. The extent to which the current functions of
the EO meet the expectations of the EU citizens can and should be subject to a
serious debate.

The article aims to present the legal status of the EO and to look into some
of the main limitations of its functions. Currently the scope of the powers of the
EO does not cover violations of the greater part of human rights despite the fact
that the Charter of Fundamental Rights of the EU (Charter of the EU) became
primary legislation in 2009. In this respect the EO differs significantly from
national ombudsman institutions which are deeply engaged with human rights
protection as regulated by the universal and European instruments and espe-
cially the European Convention on Human Rights and the Charter of the EU.

The question of whether the functions of the EO should be revised to in-
volve a complete human rights protection becomes more and more relevant
today. This is especially true in a situation of a low level of trust in national and
European institutions and within the framework of the democratic deficit of the
EU.

1. Why a European Ombudsman?

The right to approach the Ombudsman with a complaint is one of the basic
rights of the citizens of the European Union. In general terms the Ombuds-
man can be described as a mechanism for “soft” justice who is both highly
informal and accessible (Lewis 2003, 1). The EO helps citizens on a wide range
of issues involving EU institutions, bodies and agencies. These run from con-
tractual problems to violations of some rights such as the lack of transparency in
decision-making, legislative process or refusal of access to documents. A primary
task of the EO is to ensure that the EU institutions respect the fundamental
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right to good administration (Art. 41.1 of the Charter of the EU). The Ombuds-
man conducts strategic inquiries based on complaints or upon its own motion.

The recommendations to the institutions are based on the findings and
the conclusions from the inquiries and aim to improve the work of the EU
institutions and their future practices. The functions of the Ombudsman can be
seen in two ways: first as a mechanism of control in cases of maladministration
and second - recommending corrective action where necessary (Diamandouros
2005, 4). The EO is seen increasingly as a source of administrative norms
rather than simply a mediator among citizens and EU institutions (Craig, De
Burca 2015, 56). Although the EO does not have a direct legislative initiative it
has the power to influence the legislative process of the EU. The Recommenda-
tions in its special reports could be used by the European Parliament as a basis
for adoption of resolutions or to enact administrative regulations (Craig, De
Buirca 2015, 56).

Despite these important tasks, the legal framework regulating the status of
the EO, does not even mention the human rights protection among its tasks. This
makes the EO an institution rather different from the National Ombudsman
regardless of the fact that they share a common name which gives rise to certain
expectations on behalf of the EU citizens which are also nationals of the EU
Member States and are familiar with the concept of the National Ombudsman.

2. Legal status and powers of the European Ombudsman

The legal provisions about the EO can be found both in the primary and
secondary legislation of the EU. The figure of the EO was established for the
first time in 1993 with the ex. Art. 195 of the Treaty of Maastricht. After the
entry into force of the Lisbon Treaty Art. 228 of the Treaty on the Functioning
of the European Union (TFEU) is the main treaty provision regulating the elec-
tion, powers and status of the European Ombudsman. In addition, Art. 20.2d
and Art. 24.3 of the TFEU complete this regulation by referring to the right of
EU citizens to apply to the EO.

The Treaty regulations are further developed by the Decision of the Eu-
ropean Parliament on the Regulations and General Conditions Governing the
Performance of the Ombudsman’s Duties (Decision of the European Parlia-
ment 94/262) (amended by the Statute of the European Ombudsman and by
the Decision of the European Ombudsman Adoption Implementing Provisions
(Adoption Implementing Provisions).

Additional provisions on the activities of the EO can be found in the Euro-
pean Code for Good Administrative Behaviour (Code 2001), the European Om-
budsman’s Guide for Complaints (Guide 2011) and the Public Service Principles
for the EU Civil Service (Public Service Principles 2012).

The Charter of Fundamental Rights of the EU also has reference to the
work of the EO as it enhances in its Art. 41 the right to good administration as
a fundamental right.

The right to send a complaint to the EO is established in the framework of
the European citizenship. It is regulated in Art. 20, para. 2 (d), Art. 228 of the
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TFEU and Art. 43 of the Charter of Fundamental Rights of the EU. The com-
plaint could be aimed at EU institutions, bodies, offices or agencies. The EO
is empowered to receive complaints from any citizen of the EU or any natural
or legal person residing or having its registered office in a Member State. The
same persons are empowered to address a petition to the European Parliament.
In appropriate cases, with the consent of the complainant the EO can transfer
to the European Parliament a complaint to be dealt as a petition. A petition can
also be transferred to the EO to be treated as a complaint.

Moreover, the EO is authorized to investigate complaints against the Euro-
pean Commission, which gives a proper answer to the question who monitors
the monitor, in view of the fact that the Commission is perceived as the guard-
ian of the Treaties. Based on concrete complaints of citizens, the Ombudsman
is supervising the work of the European Commission regarding the correct ap-
plication of the EU law at Member State level (Diamandouros 2008, 6-16). For
example, the EO has exercised a positive influence over the practices of the
European Commission related to provision of information in infringement pro-
cedures. A big number of complaints from European citizens to the EO indicate
alleged failures of the Commission to handle infringement complaints properly
or to provide access to documents (Decision of the European Ombudsman 2010;
Decision of the European Ombudsman 2011; Decision of the European Om-
budsman 2012; Decision of the European Ombudsman 2015). Under this kind
of pressure, the Commission has improved its practices (Craig, De Burca 2015,
410-118).

3. The concept of “maladministration”

Maladministration is a key concept in the work of the EO but it has no legal
definition in the EU law. Art. 228 of the TFEU uses this term in order to define
the mandate of the work of the EO in view of the activities of the EU institutions,
bodies, offices or agencies which could be subject to complaints.

In 1995 the EO defined maladministration as occurring “when a public
body fails to act in accordance with a role or principle which is binding upon
it” in his Annual Report to the European Parliament. This definition is offi-
cially approved by the European Parliament in 1998 by adoption of a Resolution
C4-0270/98.

The concept of maladministration as viewed by the EO can be found in
the European Ombudsman’s Guide to Complaints (Guide 2011) according to
which maladministration is a broader concept than illegality. The fact that
a decision was adopted without breaching the law does not necessarily mean
that it was adopted in conformity with the principles of good administration.
According to the EO the failure to adopt rules governing public access to docu-
ments and to make those rules easily available to the public constitutes malad-
ministration (Craig, De Burca 2015, 544).

Examples of maladministration are the bad practices of lack of good ad-
ministration, such as denial of access to information, lack of transparency
and impartiality, lack of integrity, discrimination, abuse of power. Taking
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as a starting point the concept of maladministration in the years following the
regulation of his powers in the Treaty, the work of the EO is focused more on
promoting the concept of good administration which is viewed as an essential
feature of the culture of providing service to citizens.

In 2000 the EO proposed a European Code of Good Administrative
Behaviour (the Code) in a Special Report to the European Parliament (C5-
0438/2000). It was endorsed by the European Parliament in 2001 with some
modifications to the initial text. In June 2013 a new edition of the Code was
launched (Code 2013). The Code is designed to support the efforts of European
public servants to follow the principles of integrity, dedication and humanity,
to share best practices and to promote - within the institutions and beyond - a
harmonized, citizen-focused European administrative culture that both listens
to, and learns from its interactions with citizens, businesses and stakeholders.

The Code regulates the public service principles (such as lawfulness,
lack of discrimination, proportionality, independence, impartiality, objectivity,
courtesy, fairness) as well as the principles of work of the administration (such
as the obligation to transfer to the competent service of the institution, the right
to be heard and make statements, reasonable time-limit for taking decisions,
the duty to state grounds for decisions, to indicate the possibility of appeal and
to notify the decision). The Code could be considered as a way to codify the
European principles of good administration and the basis for further devel-
opment of fundamental rights in this respect (Mendes 2009, 8).

The European Code of Good Administrative Behaviour makes a direct link
to Art. 41 of the Charter. In Art. 26 the Code regulates the right to complain
to the EO in case of failure of an institution or an official to comply with the
principles set out in the Code.

Another important European instrument in the context of good adminis-
tration endorsed by the EO is the Public Service Principles for EU Civil Ser-
vice'. These are ethical guidelines of good administrative culture which aim to
regulate the work of EU civil servants. There are five public service principles
according to this document - commitment to the EU and its citizens, integrity,
objectivity, respect for others and transparency - which according to the EO
should guide the EU’s civil service. The principles represent the expectations of
citizens and civil servants. The introductory remark of the document is dedi-
cated to the commitment to the EU and its citizens in the sense that the civil
servants should be conscious that the EU institutions exist in order to serve the
interests of the Union and its citizens in fulfilling the objectives of the Treaties.

The legal framework is completed by the Charter of the EU. It regulates
the right to good administration by enumerating its basic elements in a non-
exhaustive manner. According to Art. 41 the right to good administration (as a
procedural right, developed in the practice of the Court of the EU) has similari-

! The first draft of the Public Service Principles for EU Civil Service was prepared in 2010,
following a consultation with the national ombudsmen of the European Network of Ombuds-
men and a public consultation, which ran from February to June 2011. The relevant docu-
ments are available on the website of the EO, including the report on the results of the public
consultation.
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ties to the right of fair trial with the requirement to have a person heard before
taking measures or decisions which would affect him/her and the obligation of
the administration to motivate and provide grounds for its decisions. Further-
more, the right to good administration provides for the right to access of each
person to his/her file and the respect of the principles of confidentiality and
business secrecy. The Charter also tackles the right to compensation for dam-
ages caused by institutions or their servants in the performance of their duties,
the right to approach the institutions and receive an answer in one of the lan-
guages of the Treaties and the right to access to documents.

On the other hand, it should be mentioned that in Art. 43 the Charter of the
EU refers to the term “maladministration” in view of the right to approach the
EO. The regulation does not provide for a definition or a link (or distinction) to
the right of good administration. This approach leads to terminological dis-
crepancy and deepens the existing gap in the regulation of the functioning
of the EO. It is true that all of the abovementioned documents contribute to the
clarification of the concept of “maladministration”. However, the lack of offi-
cial definition raises concerns. On the one hand, its broad concept provides the
EO with the opportunity to go through a large number of complaints claiming
infringements in different fields. The Ombudsman can identify areas which are
not explicitly mentioned within its mandate, but are related to the application
of principles of the work of the administration. For example, in the context of
the principles of transparency and integrity lays the issue of prevention of cor-
ruption. For example, the EO cannot investigate corruption cases but one of the
established concepts is that maladministration could be a disguise for many cor-
rupt practices. In this context a recent topic in the work of the EO is the issue of
transparency of lobbying discussed at the High-level meeting of the European
Network of Ombudsmen in Brussels, held on 13 and 14 May 2016.

On the other hand, the lack of legal definition provides the EO with the
opportunity to have the maladministration “a la carte”, and be in a position to
choose when to get engaged. This brings uncertainty and unpredictability to the
work of the institution.

Last but not least, the right to good administration, although very broad, is
just one of the rights regulated by the Charter of the Fundamental Rights of the
EU. The mandate of the EO is linked to the EU citizenship but the citizenship
itself is tightly linked to the EU concept of human rights protection. This fact
shows the EO in a different light: it indicates that the scope of its powers is
very limited compared to the large number of possible infringements of the
human rights of the European citizens. The commitment of the EU to human
rights protection became visible since the entry into force of the Treaty of Maas-
tricht (Art. 2) but was developed as a concept in the case-law of the Court of the
EU as early as 1962. The debate about the accession of the EU to the European
Convention for Human Rights (ECHR) and the entry into force of the Charter
of the EU define the EU as a union in which human rights protection is deeply
rooted. This is why the concept of an EO who does not have a mandate covering
if not all, then the greater part of human rights, and who is strictly focused on
maladministration, stays a bit awkward in the general trends influencing the EU
in the recent years (including the entry into force of the Lisbon Treaty).
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4. The procedure for considering complaints
by the European Ombudsman

When approached with a complaint the EO determines whether a com-
plaint is within his/her mandate and if so, whether it is admissible.

A complaint is deemed inadmissible or out of the mandate of the EO if
the complainant is not eligible, the infringement time limits are not met, the
complaint is not aiming at a European institution or body or the subject of the
complaint is not related to maladministration. This indicates how the scope
of eligibility criteria for the EO is very tight which limits its possibility to
respond to all types of violations included in the Charter of the EU.

Moreover, the EO is authorized to act upon its own motion to make inquir-
ies in case of maladministration. This power gives the EO the possibility to
adopt a wider systematic perspective and develop broader recommendations
to the European institutions (Diamandouros 2008, 5). The EO may even inform
the EU institution to which the official or member of staff is answerable and
against whom certain disciplinary measures should be taken. Nevertheless, in all
cases the EO remains limited within the scope of maladministration.

At the end of the procedure the EO can decide to make critical remarks if
it is no longer possible for the institution concerned to eliminate the instance of
maladministration. According to the European Ombudsman’s Guide to Com-
plaints (Guide 2011), if the institution or body does not comply with the rec-
ommendation, the EO may send a special report to the European Parliament
about it. In case of inadmissibility the EO may advise the complainant to refer
to another authority where to lodge the complaint.

According to the Annual report of the European Ombudsman a total of
2,181 complaints were lodged with the EO’s institution in 2017 and 1,430 of
them were out of the scope of its mandate. In the context of a Union of more
than 513 million citizens this number is not very impressive®. This means that
the number of citizens who approached the EO with a complaint represents
only 0.00000425% of the total population of the EU (for example in 2017
the Bulgarian Ombudsman has received 12,635 complaints from approx. 7
million citizens). This means that either the European citizens are not very
clear about the concept of maladministration or that they need support
which surmounts the current mandate of the EO. According to the statistics,
the highest number of complaints are targeted against the European Commis-
sion (57.3%). The EO found maladministration only in 6.6% of the cases while
in 45.2% of the cases no maladministration was identified.

?The current population of the EU is 512,647,966 as of 1 January 2018, based on the latest
Eurostat estimates (Population on 1 January). This calculation is estimate and is based only on
the number of EU citizens. It does not take into account the number of legal persons based on
the territory of the EU. If we take them into account as well, the number of annual approaches
to the EO will be even less.
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5. The relevance of the limits of the powers
of the European Ombudsman

As seen from the above the EO has an ambiguous and quite limited man-
date which makes the institution stay focused on cases of maladministration
only.

Some of the limitations of its powers can be found in the mandate of the
national ombudsmen as well and can be accepted as relevant. For example, the
EO is not authorized to examine complaints regarding the judicial activities
of the Court of Justice of the EU acting in its judicial role. However, the EO
can deal with complaints related to its non-judicial activities (such as tenders,
contracts and staff cases).

In addition, the EO is not competent to review the political work of the
European Parliament and to deal with complaints against legislative acts adopt-
ed by the institutions. It cannot annul unlawful acts and his/her views on the
correct interpretation and application of the law are not obligatory. The EO
cannot investigate the conduct of individual EU officials or criminal acts.

One of the main deficiencies in the mandate of the EO is the vague legisla-
tive framework. The first weakness is that the intervention is limited only to cas-
es of maladministration. Second, as mentioned above, there is no definition of
maladministration in the Treaties or the Charter of the EU. Therefore, the EO
is granted a significant liberty to decide on its own which can make the concept
of maladministration broader or tighter depending on the vision of the relevant
person which acts as an EO. A person with a more proactive approach can make
more of its mandate while a person with a more conservative approach can use
the limitation of its mandate as an excuse not to act.

This freedom of choice goes beyond the concept of independence of a
body. It might lead to lack of predictability which is a key feature of every ad-
ministrative body and is in itself part of the concept of good administration.

Moreover, the EO has no competence over the activities of the national au-
thorities of the EU Member States at national, regional or local level, as well as
against national ombudsmen, legal or natural persons even if the complaints
are about EU matters. Some consider this as the most serious limitation of the
EO’s powers (Craig, De Burca 2015, 56).

One of the options of the EO to overcome the limitations of its mandate is
to refer the case to the competent national authorities (for example in cases re-
lated to criminal law) via the Permanent Representatives of the Member States
and a competent EU institution or directly through the European Network of
Ombudsmen. However, it is of great importance that the EO follows the way in
which the national institution is handling the case and at least requires infor-
mation on the outcome of the procedures. This will increase the efficiency of its
work.

On the other hand, the mandate of the EO has limits which prevent it from
taking action in cases which are out of the scope of maladministration. It is clear
that as a watchdog for the EU institutions the EO will always be approached with
cases of maladministration. However, the right to good administration is just
one of the human rights provided for in the Charter of the EU. All other fun-
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damental rights are left out of the mandate of the EO although the EU institu-
tions could infringe a great number of them. Examples are the right to human
dignity (Art. 1), right to integrity (Art. 3), right to security (Art. 6), respect for
private and family life (Art. 7), protection of personal data (Art. 8), integration
of persons with disability (Art. 26), etc.

It goes without saying that the concept of human rights has always been
that they are indivisible, interdependent and interrelated. In view of this they
should be treated as a whole also from the perspective of the EO.

All these arguments give rise to a serious consideration on the relevance of
the scope of competence of the EO, in particular in the light of the Charter of
the EU. Such a debate can yield important conclusions about possible amend-
ments to the mandate of the EO.

Conclusion

It could be concluded that the status of the EO has been designed so as to
serve best the interests of the EU. However, the EU citizenship is linked to the
concept of human rights protection and its legal framework has been subject to
important developments in the last 20 years. The scope of rights of the EU citi-
zens has been clearly defined by the Charter of the EU, and it is definitely much
larger than the current mandate of the EO.

The EU law is a legal order which is very different from the international
law - however, some parallels can still be made. The powers of the EO can be
considered in the light of the contemporary international principles of the work
of the national human rights protection institutions elaborated by the UN in the
Principles Relating to the Status of National Institutions (Paris Principles).

The change in the global approach towards human rights institutions af-
fects national ombudsmen. A lot of them are undergoing a process of evalua-
tion to amend their national legal framework and involve action against the
private sector, promotion of human rights and compliance with international
conventions. All this links the concept of the ombudsman to the human rights
protection even more. All this is actually making the mandate of national public
defenders much broader than it used to be in the past. Although not directly
subject to the universal standards of the UN, the EO should at least follow the
new developments in the mandates of human rights institutions which are in
line with the trends of the contemporary concept of human rights protection. In
this respect, the EO is definitely lagging behind.
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